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CHAPTER 1

INDIVIDUAL DISPARATE TREATMENT

A. 
INTRODUCTION
B. THE ELEMENTS OF AN INDIVIDUAL DISPARATE TREATMENT CASE
1. Intent to Discriminate
2. Terms, Conditions, or Privileges of Employment
3. Linking Discriminatory Intent to the Employer’s Treatment of Plaintiff 

C. 
PROVING THE DISCRIMINATION ELEMENT

Casebook page 66,

Supplement page 20, add at end of carryover paragraph:
What about “good stats”?  Can they bar a claim?  See Diaz v. Kraft Foods Global, Inc., No. 10-3073, 2011 U.S. App. LEXIS 16325, at *13 (7th Cir. Aug. 8, 2011) (reversing the district court because it mistakenly viewed the employer’s favoring of another Hispanic worker as sufficient to defeat plaintiffs’ claims that they were assigned to disfavored tasks because of their ethnicity: “Title VII would have little force if an employer could defeat a claim of discrimination by treating a single member of the protected class in accordance with the law.”)
D.
IMPLEMENTING DESERT PALACE AND REEVES
CHAPTER 2
SYSTEMIC DISPARATE TREATMENT DISCRIMINATION
A.
Introduction
b. 
Formal Policies of Discrimination
C.
PATTERNS AND PRACTICES OF DISCRIMINATION 

D.
DEFENSES TO DISPARATE TREATMENT CASES

1.
Rebutting the Inference of Discriminatory Intent
2.
Bona Fide Occupational Qualifications
3.
Voluntary Affirmative Action
Supplement page 49
Add at end of second paragraph in New Note 6, Is Avoiding Disparate Impact Permissible?:
Roberto L. Corrada, Ricci's Dicta: Signaling a New Standard for Affirmative Action Under Title VII? 46 Wake Forest L. Rev. 241 (2011) (dicta in Ricci suggests how the Court may approach a Title VII affirmative action case in the future; Justice Kennedy, the "swing-vote," approaches affirmative action in a hostile and restrictive manner but is not as entirely opposed to it as the more conservative members of the Court).
CHAPTER 3
SYSTEM DISPARATE IMPACT DISCRIMINATION

A.
THE CONCEPT OF DISPARATE IMPACT 
B.
THE STRUCTURE 0F DISPARATE IMPACT LAW AFTER THE 1991 CIVIL RIGHTS ACT

1.
Plaintiff’s Proof of a Prima Facie Case  

a.
A Particular Employment Practice
b. 
The Employer Uses the Practice

c. 
The Quantum of Impact 
2.
Defendant’s Options

a. 
Rebuttal: The Employer’s Use Does Not Cause Impact 

b.
Business Necessity and Job Relation
3. 
Alternative Employment Practices 

Casebook page 273

Add at end of Note 2, Proving the Adequacy of the Proposed Alternative:

In Ricci, the Court rejected the possibility of an “assessment center” as an alternative to written tests because no sufficient showing had been made about such centers. Suppose it had? See 

Ann C. McGinley, Ricci v. DeStefano: A Masculinities Theory Analysis, 33 Harv. J.L. & Gender 581, 621 (2010) (“While assessment centers have successfully encouraged racial diversity, there is no evidence in the record that they will also benefit women. Both leadership and command presence may have masculine connotations and employers must be cautious when using these qualities to judge their firefighters.”).

C. 
SECTION 703(H) EXCEPTIONS 


1. 
Professionally Developed Tests 


2.
Bona Fide Seniority Systems


3.
Bona Fide Merit and Piecework Systems 
CHAPTER 4

THE INTERRELATION OF THE THREE THEORIES OF DISCRIMINATION
A. THE INTERRELATIONSHIP OF INDIVIDUAL AND SYSTEMIC DISPARATE TREATMENT 
B. 
THE RELATIONSHIP BETWEEN INDIVIDUAL DISPARATE TREATMENT AND DISPARATE IMPACT 

C. 
THE RELATIONSHIP BETWEEN SYSTEMIC DISPARATE TREATMENT AND DISPARATE IMPACT


1. Disparate Impact Analysis Inapplicable to Systemic Disparate Treatment Cases 


2. Intent to Discriminate: The Dividing Line Between the Two Systemic Theories 


3. Applying the Two Systemic Theories in One Case 


4. The Relationship of the Systemic Theories 



a.
When Can the Theories Be Deployed?



b.
Out of the Disparate Treatment Plan into the Disparate Impact Fire?

D. 
RECONCILING THE TENSION BETWEEN DISPARATE TREATMENT AND DISPARATE IMPACT 

Supplement, page 103

Update Hart citation in Note 9, Was the Test Job-Related and Consistent with Business Necessity as a Matter of Law?:
46 Wake Forest L. Rev. 261 (2011)
Supplement, page 104

Add at end of Note 11, Should the Minority Test Takers Claim Disparate Impact Discrimination?:

The Second Circuit reversed. Briscoe v. City of New Haven, No. 10-1975-cv, 2011 U.S. App. LEXIS 16834 (2d Cir. Aug. 15, 2011) (holding that there could be no formal preclusion from the prior suit because the plaintiff had not been a party and also rejecting the notion any reading of the Supreme Court’s decision to hold that a sufficiently strong basis in evidence for disparate treatment would justify a practice with disparate impact.).
Supplement, page 105

Add at end of Note 12, A New Defense to Disparate Impact Claims?:

The first court decision to address this question rejected any implication of Ricci that a sufficiently strong basis in evidence for disparate treatment would justify a practice with disparate impact. Briscoe v. City of New Haven, No. 10-1975-cv, 2011 U.S. App. LEXIS 16834 (2d Cir. Aug. 15, 2011).
Supplement, page 106
Add at end of Note 13, Or Maybe It Matters When?:
Ann C. McGinley, Ricci v. DeStefano: A Masculinities Theory Analysis, 33 Harv. J.L. & Gender 581, 620 (2010) (“[T]he most important lesson learned from the decision is that employers may take race, gender, and other factors into account before they create the assessment if their purpose is to create a job-related test that produces a diverse workforce. However, once they administer a particular assessment mechanism, it will be nearly impossible for them to prove after the fact that the test should be disregarded. This is because an employer who administers a test or assessment creates ‘legitimate expectations’ among those who take the test.”).


CHAPTER 5

SPECIAL PROBLEMS IN APPLYING TITLE VII, SECTION 1981 AND THE ADEA
A. 
INTRODUCTION 

B.
COVERAGE OF TITLE VII, SECTION 1981 AND THE ADEA
Page 327, add in Note 8, Interns and Volunteers before “Cf. United States”:

But see Bryson v. Middlefield Volunteer Fire Dep't, Inc., No. 10-3055, 2011 U.S. App. LEXIS 18447, at *15-18 (6th Cir. Sept. 2, 2011) (district court erred in viewing remuneration as an independent requirement for employee status rather than as one factor in a multifactor analysis, especially in light of evidence that firefighters received worker's compensation coverage, insurance coverage, gift cards, personal use of the Department's facilities and assets, training, and access to an emergency fund and some received a lump-sum retirement payment).

C.
SEX DISCRIMINATION

1.
Discrimination “Because of Sex” 
a. Discrimination on the Basis of Sexual Orientation

Casebook page 345
Supplement 115, add at end of carryover paragraph:
Diaz v. Brewer, No. 10-16797, 2011 U.S. App. LEXIS 18467, at *15-16 (9th Cir. Sept. 6, 2011) (affirming preliminary injunction barring state from discriminating against same-sex couples, who are prevented from marrying by state's constitution, in its distribution of health benefits).

b.
“Reverse Discrimination” and “Personal Relationships”


c.
Grooming and Dress Codes 

d.
Discrimination Because of Pregnancy
Casebook page 361,
add in Note 5, The Question of Accommodation, before Reeves cite:
Serednyj v. Beverly Healthcare, LLC, No. 10-2201, 2011 U.S. App. LEXIS 17810, at *13-14 (7th Cir. Aug. 26, 2011) (modified work policy “complies with the PDA because it does, in fact, treat nonpregnant employees the same as pregnant employees—both are denied an accommodation of light duty work for non-work-related injuries. This is all the PDA requires.”);
2.
Sexual and Other Discriminatory Harassment

Casebook page 375, add before Kassner cite:

Dediol v. Best Chevrolet, Inc., No. 10-30767, 2011 U.S. App. LEXIS 18819, at *9-10 (5th Cir. Sept. 12, 2011) ( a finding actionable a hostile work environment claim based on age discrimination; 
a. Severe or Pervasive Harassment
Casebook Page 379
Supplement page 120, add before Hoyle cite near end of page:
Perez-Cordero v. Wal-Mart P.R., Inc., No. 09-2317, 2011 U.S. App. LEXIS 17843, at *28-30 (1st Cir. Aug. 26, 2011) (a months-long campaign of retaliation as punishment for plaintiff’s rejection of his supervisor’s advances, including the threat of a negative evaluation, attempted initiation of formal disciplinary proceeding against him, over-supervision of his work, and berating his performance in front of his co-workers, could be found sufficiently severe and pervasive);Okoli v. City of Baltimore, 648 F.3d 216, *** (4th Cir. 2011) (plaintiff sufficiently claimed severe and pervasive harassment when she alleged twelve incidents in four months, ranging from her supervisor’s fantasies about sex with her in a Jacuzzi fantasy and in group sex, fondling her leg under a table and forcible kissing; “[s]ome of the incidents may have been severe enough to be actionable in and of themselves.”);
b.
The “Reasonable Person” Requirement 

c.
“Unwelcome” Conduct 

d.
Vicarious Liability

Casebook page 392, add in Note 2, The Use of Agency Principles before Ackel cite:
Helm v. Kansas, No. 10-3092, 2011 U.S. App. LEXIS 18559, at *21-23 (10th Cir. Sept. 7, 2011) (a state judge was not an “alter ego” for the state because he was not high enough in the management hierarchy that his actions could be considered those of the employer).

D.
DISCRIMINATION ON ACCOUNT OF RELIGION
Casebook page 436, add in first full paragraph after Little cite:
See also Kennedy v. St. Joseph's Ministries, Inc., No. 10-1792, 2011 U.S. App. LEXIS 18936 (4th Cir. Sept. 14, 2011) (Title VII exempts religious organization not only from hiring and discharge decisions based on religion but also from religious-based harassment).
Casebook page 425
Supplement page 133, add before Grossman cite:

Johnson v. Poway Unified Sch. Dist., No. 10-55445, 2011 U.S. App. LEXIS 18882 (9th Cir. Sept. 13, 2011) (a public school district did not infringe a teacher’s First Amendment liberties when it ordered him not to use his public position as a pulpit from which to preach his own views on the role of God in our Nation's history to the captive students in his mathematics classroom);

E.
NATIONAL ORIGIN AND ALIENAGE DISCRIMINATION 

F. 
UNION LIABILITY
G.
RETALIATION

1. 
Protected Conduct

Casebook page 461
Supplement page 142, add at end of carryover paragraph:
See generally Richard Moberly, The Supreme Court's Antiretaliation Principle, 61 Case W. Res. 375, 380-81 (2010) (The Antiretaliation Principle views antiretaliation protection as a law-enforcement tool  rather than simply protection for employees; the principle derives from three assumptions: “(1) employees are in the best position to know about illegal conduct by their employer or other employees; (2) employees will report this information if the law protects them from employer retaliation; and (3) employee reports about misconduct will improve law enforcement.”).

Casebook page 466

Supplement page 145, add in last paragraph before Buckley cite:

Burnell v. Gates Rubber Co., 647 F.3d 704 (7th Cir. 2011) (testimony that a plant manager accused plaintiff of “playing the race card” with his complaints and described his actions as “the last straw” would permit a jury to find that plaintiff’s prior complaints of racial discrimination caused his discharge);

2. 
Adverse Action 
Casebook page 480

Supplement page 155, add in first full paragraph before Young-Losee cite:

Benuzzi v. Bd. of Educ., 647 F.3d 652, *** (7th Cir. 2011) (while generally, written warnings, standing alone, do not constitute materially adverse actions, context is critical: a “reasonable employee could be deterred from filing a discrimination complaint or participating in a deposition if doing so would be followed by the (highly probable) possibility of discipline for activities he may have long forgotten and the limitation of his ability to be present at his workplace”). 
H.
AGE DISCRIMINATION


1. 
Bona Fide Executive Exception 


2.
Exception for Police and Firefighters 


3. 
Bona Fide Employee Benefit Plans 


4. 
Early Retirement Incentive Plans 
CHAPTER 6

DISABILITY DISCRIMINATION

A.
INTRODUCTION

B. THE MEANING OF DISABILITY

1.
Actual Disability
Casebook page 487
Supplement page 170, add before Cole cite in “(a) Pregnancy”:
Serednyj v. Beverly Healthcare, LLC, No. 10-2201, 2011 U.S. App. LEXIS 17810 (7th Cir. Aug. 26, 2011) (plaintiff’s pregnancy-related complications not a disability under the ADA because they did not substantially limit her in the major life activities of reproduction or lifting since they were of limited duration and did not result in any long-term limitations);
2.
Record of Such an Impairment

3.
Regarded as Having Such an Impairment

Casebook page 487

Supplement page 195, add in first full paragraph, Note 2, Substantially Limited in Ability to Work before Justice cite:
Roman-Oliveras v. Puerto Rico Elec. Power Auth., No. 09-1503, 2011 U.S. App. LEXIS 17149, at *15-18 (1st Cir. Aug. 18, 2011) (plaintiff sufficiently pled a regarded as claim by alleging that the employer mistakenly believed that Romàn's psychiatric condition substantially limited his ability not only to do his present job but also to work); 

Casebook page 487

Supplement page 199, add at end of carryover paragraph:
Kerri Stone, Substantial Limitations: Reflections on the ADAAA, 14 N.Y.U. J. Legis. & Pub. Pol'y 509, 542-43 (“[I]f one has an impairment that is non-minor, non-transitory, and which thus renders one covered under the act for the purpose of insulating one from workplace discrimination that stems from the disability or the perception of the disability, that individual ought to be considered within the ambit of the statute's protection. Such a plaintiff should be seen as one deemed by Congress as likely to be denied access and entree to aspects of public life, including gainful employment, due to societal stigmatization, prejudice, and intolerance. That plaintiff ought to be entitled to a reasonable accommodation that would allow her to satisfactorily perform her job.”).
C. 
THE MEANING OF “QUALIFIED INDIVIDUAL WITH A DISABILITY”

1.
Essential Job Functions
2.
The Duty of Reasonable Accommodation
Casebook page 563, add at end of first full paragraph:
Cf. Valle-Arce v. P.R. Ports Auth., No. 10-1102, 2011 U.S. App. LEXIS 13937, at *24 (1st Cir. July 8, 2011) (“unreasonable delay may amount to a failure to provide reasonable accommodations”).

3.
Undue Hardship
D.
DISCRIMINATORY QUALIFICATION STANDARDS
1. 
Direct Threat

Casebook page 573, add at end of last paragraph of Note 2, To Defer or Not to Defer?:
See also Craig Robert Senn, Fixing Inconsistent Paternalism Under Federal Employment Discrimination Law, 58 UCLA L. Rev. 947 (2011) (arguing for an “informational paternalism” approach to discrimination cases in contrast to the present prohibition of employer paternalism under Title VII and the ADA’s allowance of applicant-specific paternalism; the proposed approach would feature a blanket prohibition of applicant-specific paternalism, and a job-related risk notification requirement).  
2.
Job Related and Consistent with Business Necessity
3. 
Disparate Impact 
E.
SPECIAL PROBLEMS OF DISABILITY DISCRIMINATION 


1.
Drug or Alcohol Users 

2.
Medical Examinations and Inquiries

a. 
Pre-Employment Medical Examinations and Inquiries 
b.
Medical Examinations and Inquiries of Current Employees

3. 
Retaliation and Interference 


4. 
Harassment 


5.
Protected Relationships
Casebook page 587, add at end of carryover paragraph:
Stansberry v. Air Wis. Airlines Corp., No. 09-2499, 2011 U.S. App. LEXIS 13659, at *10 (6th Cir. July 6, 2011), noted three theories of association discrimination:The ”expense” theory covers situations where an employee suffers an adverse employment action because of his or her association with a disabled individual covered under the employer's health plan, which is costly to the employer. The “disability by association” theory encompasses two related situations. Either the employer fears that the employee may contract the disability of the person he or she is associated with (for example the employee's partner is infected with HIV and the employer fears the employee may become infected), or the employee is genetically predisposed to develop a disability that his or her relatives have. The “distraction” theory is based on the employee's being somewhat inattentive at work because of the disability of someone with whom he or she is associated.
6.
Health and Disability Insurance
7.
Family and Medical Leave Act 
CHAPTER 7

PROCEDURES FOR ENFORCING ANTIDISCRIMINATION LAWS

A.
INTRODUCTION
B.
THE ADMINISTRATIVE PHASE: CHARGE FILING


1. 
Introduction 

2.
Filing a Timely Charge
a.
What Constitutes a Charge?
b.
When Does the Violation “Occur’?

C. 
FILING SUIT 

D.
RELATIONSHIP OF THE EEOC CHARGE TO PRIVATE SUIT

1.
Proper Plaintiffs


2.
Proper Defendants 


3.
Scope of the Suit

Casebook page 626
Supplement p 229, add before first insert for 626:

Johnson v. Lucent Techs. Inc., No. 09-55203, 2011 U.S. App. LEXIS 17520, at *14 (9th Cir. Aug. 19, 2011) (“Regardless of whether § 1981 encompassed retaliation claims before Patterson, it certainly did not do so post-Patterson.  . . . The Civil Rights Act of 1991 made retaliation claims once again possible. Under Jones, then, retaliation claims now ‘ar[ise] under an Act of Congress’ enacted after 1990, and the four-year statute of limitations in § 1658(a) applies.”).
E.
THE INTERRELATIONSHIP OF VARIOUS RIGHTS AND REMEDIES

F.
CLASS ACTIONS


1.
Introduction 

2.
Requirements of Rule 23(a)
Casebook page 632
Supplement page 247, add at end of Note 1, Procedure and Substance:
Some welcomed Wal-Mart because it largely immunized employers from what was believed to be largely baseless suits because large employers are unlikely to discriminate out of their own self-interest. But see  Lesley Wexler, Wal-Mart Matters, 46 Wake Forest L. Rev. 95, 96 (2011) (“[T]his study undermines the assumption that American markets are generally sufficiently competitive to quickly eliminate discrimination. Regardless of whether the Wal-Mart plaintiffs ultimately prevail in a lawsuit, this analysis of the retail labor market speaks to the justification for, if not the efficacy of, government regulation in this area.”).

3.
Requirements of Rule 23(b)


4. 
Settling Class Actions 
G. 
FEDERAL GOVERNMENT ENFORCEMENT

H.
Suit against Government Employers

1.
State and Local Government Employment 



a.
Tenth and Eleventh Amendment Challenges 



b.
Exemptions 


2. 
Federal Employment 

CHAPTER 8

JUDICIAL RELIEF

A.
INTRODUCTION

B.
EQUITABLE RELIEF TO THE VICTIMS OF DISCRIMINATION 

1.
Reinstatment, Retroactive Seniority, and Injunctive Relief 


2.
Who Gets Retroactive Seniority and Backpay? 

3.
Limits on Backpay
Casebook page 670, add at end of first full paragraph:

Bergerson v. New York State Office of Mental Health, No. 10-1040-cv, 2011 U.S. App. LEXIS 14853, at *22-23 (2d Cir. July 21, 2011) (“Because a backpay award requires a separate inquest, a district court may not deny an award of backpay because it believes that an award of compensatory damages is sufficient. Either an award includes backpay or it does not.”). 

a.
The Backpay Period 


b.
The Duty to Mitigate Damages 
4.
Front Pay 
C.
LEGAL REMEDIES TO VICTIMS OF DISCRIMINATION 
1.
Compensatory Damages
2.
Punitive Damages

Casebook page 697: 

Thomas v. iStar Fin., Inc., No. 07-5327-cv, 2010 U.S. App. LEXIS 27371, at *20 (2d Cir. Dec. 17, 2010) (“[T]he moderate level of reprehensibility of iStar's conduct, the large compensatory damages award, and the relevant case law lead us to agree with the district court that the jury's original punitive damages award of $1.6 million was excessive. The district court's order that Thomas submit to a new trial on the issue of punitive damages if he would not agree to remit his punitive damages award to $190,000 is therefore affirmed.”); Howard Univ. v. Wilkins, 22 A.3d 774 (D.C. Cir. 2011) (affirming denial of remittitur punitive damages award of $42,677.50 when plaintiff was awarded only $1.00 in compensatory damages awarded  despite high ratio in light of the District of Columbia’s interest in deterring retaliatory behavior in response to sexual harassment);
Casebook page 698, add before Hudson cite in second full paragraph:

Black v. Pan Am Labs., L.L.C., 646 F.3d 254, 264 (5th Cir. 2011) (Title VII cap applies to awards to each party, not on each claim);

Casebook page 699, add at end of first full paragraph:

See generally Michael C. Harper. Eliminating the Need For Caps on Title VII Damage Awards: The Shield of Kolstad v. American Dental Association, 14 N.Y.U. J. Legis. & Pub. Pol'y 477 (2011) (arguing in favor for congressional elimination of the statutory caps in light of the protection afforded employers by the Kolstad standard).

Casebook page 699

Supplement page 260, add before Fantini cite: 

Roman-Oliveras v. Puerto Rico Elec. Power Auth., No. 09-1503, 2011 U.S. App. LEXIS 17149, at *24 (1st Cir. Aug. 18, 2011) (agreeing with “the virtually universal view” that Title I, like Title VII, imposes liability only on employers, not co-workers);  

3.
Liquidated Damages 
D.
ATTORNEYS’ FEES

CHAPTER 9

MANAGING RISKS IN EMPLOYMENT DISCRIMINATION DISPUTES

A. SETTLEMENTS AND RELEASES
B. 
ARBITRATING DISCRIMINATION CLAIMS

Casebook page 751, add before Campbell citation in Note 3, Contract Formation: Finding an Agreement: 
Hergenreder v. Bickford Senior Living Grp., LLC, No. 10-1474, 2011 U.S. App. LEXIS 18079, at *15-17 (6th Cir. Aug. 30, 2011) (there was neither an offer nor an acceptance of the employer’s arbitration provisions; while the employer handbook “referred” employees to a Dispute Resolution Procedure, it explicitly denied it created any contractual obligation);  
Casebook page 744
Supplement page 269, add at end of new Note 12. Waiver:
Gray Holdco, Inc. v. Cassady, No. 10-4325, 2011 U.S. App. LEXIS 17032, at *13-14 (3d Cir. Aug. 17, 2011) (regardless of the presence of a no-waiver of arbitration clause, a party seeking arbitration may waive its right to this procedure when the party opposing the arbitration demonstrates sufficient prejudice arising from any delay in asserting that right; six non- exclusive factors guide the prejudice inquiry: “(1) timeliness or lack thereof of the motion to arbitrate; (2) extent to which the party seeking arbitration has contested the merits of the opposing party's claims; (3) whether the party seeking arbitration informed its adversary of its intent to pursue arbitration prior to seeking to enjoin the court proceedings; (4) the extent to which a party seeking arbitration engaged in non- merits motion practice; (5) the party's acquiescence to the court's pretrial orders; and (6) the extent to which the parties have engaged in discovery.”). 
CHAPTER 10

THE POLICY BASES FOR ANTIDISCRIMINATION LAW

A.
INTRODUCTION

B.
DISCRIMINATION AND THE FREE MARKET

C.
WHY PROHIBIT DISCRIMINATION?

D.
THE COSTS AND BENEFITS OF PROHIBITING DISCRIMINATION


1.
Weighing Economic Costs and Benefits


2.
Weighing Noneconomic Costs and Benefits 
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