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§11.01 OVERVIEW

The Americans with Disabilities Act of 1990 prohibits disability-based dis-
crimination. As the most sweeping antidiscrimination statute ever enacted by
Congress, the ADA is aimed at protecting persons with disabilities from discrim-
ination in numerous aspects of daily life, including transportation, education,
public accommodation, and access to public services. Most important for purposes
of this work, the ADA protects the disabled from discrimination in employment.

Despite its apparently sweeping protections as originally enacted, the sta-
tute’s effectiveness was narrowed by a series of Supreme Court and lower court
decisions whose main thrust was to define *‘disability”” more grudgingly than
many believed Congress had intended. In 2008, Congress reacted to a number
of these decisions by enacting the ADA Amendments of 2008.' The amendments
are prospective only,? but they presage great change in the law. Although the ink
has barely dried on the new enactment as this book goes to press, the effects of the
2008 Amendments will be addressed where appropriate.

The employment provisions of the ADA are found in Title I, and they are the
focus of this chapter.’ Generally speaking, Title I of the ADA protects a “qualified
individual with a disability” from disability-based discrimination. Unlike Title
VIL, a statute that extends its protections to the employees of all covered employ-
ers, the ADA’s protected class is more limited. Generally, to be protected by Title I,
an individual must have a disability, as statutorily defined, and must be qualified
for the job in question.”

The substantive provisions of Title I of the ADA, as well as the ADA’s
definition of disability, draw heavily upon law developed under the Rehabilitation
Act of 1973.% That statute prohibits disability-based discrimination by the federal

' Pub. L. 110-325.

* The effective date of the amendments is Jan. 1, 2009.

*The employment provisions of Title T of the ADA apply to private employers, state and local
governments, employment agencies, and labor unions for employers with 15 or more employees.
Title II covers the employment practices of state and local governments of any size. See The ADA:
Questions and Answers, available at htip:/fwww.eeoc.govifacts/adagal . hmml. The federal circuits are
split on whether a public employee may bring an employment discrimination claim under both Titles
L'and 11. See Bledsoe v. Palm Beach County Soil and Water Conservation Dist., 133 F.3d 816 (11th
Cir. 1998) (claim allowed); Zimmerman v. Oregon Dep't of Justice, 170 F.3d 1169 (9th Cir. 1999)
{claim not permitted). See also Bd. of Trs. of the Univ. of Ala. v. Garrett, 531 U.S. 356,360n.1 (2001)
{noting but not resolving the issue). Title Il prohibits discrimination on the basis of disability in
public accommodations and requires places of public accommodation and commercial facilities to be
designed, constructed, and altered to be accessible to individuals with disabilities.

*In certain circumstances, those who are not disabled may be entitled to protection under Title 1.
For example, the statute prohibits discrimination against those who have a relationship or association
with a disabled individual. See § 11.09. Moreover, the ADA’s protections against medical inquiries
and examinations may extend to the nondisabled. See § 11.08. Porthe-most pactowever .ore-mst
be agqualified-individual with a disability 1o enjoy-the protepdions-o£ Title-1.

229 U.S.C. §791 et seq. (2008).
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§11.01 EMPLOYMENT DISCRIMINATION: LAW AND PRACTICE

government and its contractors; the ADA, in contrast, prohibits disability discrim-
ination by the private sector, as well as by state and local governments. The ADA
not only borrows language from the Rehabilitation Act and its regulations, but it
expressly directs that “[e]xcept as otherwise provided . . . nothing in this Act shall
be construed to apply a lesser standard than the standards applied under Title V of
the Rehabilitation Act of 1973 or the regulations issued by Federal agencies pur-
suant to such title.”® Case law under the Rehabilitation Act, moreover, heavily
influenced regulations and the Interpretive Guidance issued for Title I of the ADA.

However, in providing the procedures and remedies for enforcing Title I of
the ADA, Congress borrowed from Title VII of the Civil Rights Act of 1964,
incorporating those provisions by reference into the ADA.” Thus, the EEOC
is charged with the administration and enforcement of Title I of the ADA, and
Congress directed the agency to implement regulations by July 1991. Those reg-
ulations and the interpretive guidelines issued with them have provided guidance to
the courts, but the extent to which they are entitled to judicial deference is a subject
of ongoing debate.”

Briefly, Title I of the ADA prohibits employers from discriminating against
a “qualified individual with a disability” on the basis of that disability. An
individual with a disability is defined in the statute as an individual who has:

(A) a physical or mental impairment that substantially limits one or more
of the major life activities of such individual;

(B) arecord of such an impairment; or

(C) being regarded as having such an impairment.’

These three prongs of protected status are not mutually exclusive and may be
pursued in the alternative. The statutory definition makes clear that one need not
actually have a disability at all to be an individual with a disability. A presently
healthy individual who has a record of a disability, or someone who has never had a
disability but who is regarded as having one meets the statutory definition. The
“actually disabled’” prong, requires a three-step inquiry: (1) does the individual
have impairment? (2) does the impairment affect at least one major life activity?
and (3) is the effect of the impairment on any major life activity substanrially

©42 U.S.C. § 12201. In 1992, the Rehabilitation Act was amended to provide that employment
discrimination claims are to be governed by the standards applied to ADA claims under Title 1.
29 U.S.C. §794(d). Thus, it is the ADA that has claimed center stage in the context of disability
discrimination and that is the primary subject of this chapter.

T4 USC.§12117. (" The powers, remedies and procedures set forth in sections 2000¢-4, 2000e-3,
2000e-6, 2000e-8, and 2000e-9 of this title shall be the powers, remedies, and procedures this title
provides to the Commission, to the Attorney General, or to any person alleging discrimination on
the basis of disability in violation of any provision of this Act, or regulations promulgated under
section 12116 of this title, concerning employment.”).

¥See §11.12.

742 U.S.C. § 12102(2).
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limiting? Unless all three elements are satisfied, there is no disability within the
meaning of prong A of the definition.

As originally construed by the Supreme Court, prongs B and C incorporated
these elements of prong A through use of the word “such;”” thus, the Court indi-
cated that an analysis of these elements must be undertaken under these prongs as
well.'” Under that view, for example, a perception that an employee is impaired
would not be enough, standing alone, to satisfy prong C; rather, that employee must
have been regarded as having an impairment that substantially limits one of her
major life activities. Under the 2008 Amendments, however, a person satisfies the
“regarded as™ test if she shows that she has been discriminated against “because
of an actual or perceived physical or mental impairment whether the impairment
limits or is perceived to limit a major lite activity.””'" Under the original statute,
then, most cases were actual disability cases: under the statute as amended, there
will be an upswing in “‘regarded as cases.

In its first encounter with the definition of disability under the ADA, the
Court appeared to embrace a broad reading. In Bragdon v. Abbott,'? the Court
held that an asymptomatic HIV sufferer could be disabled within the meaning of
the statute, finding that reproduction was a major life activity that could be sub-
stantially limited by an individnal’s HIV status. The following year, however, the
Court adopted a narrow reading of the definition. In a trio of cases in 1999, most
prominently Suzton v. United Air Lines, Inc.,"® the Court held that mitigating
effects of medicine or devices used to alleviate the condition must be taken into
account in deciding whether the impairment is substantially limiting. This reading
of the statute differed from that embraced by the administrative agencies, including
the EEOC, in regulations interpreting the Act.'* The 2008 ADA Amendments
largely reverse the Sutton trilogy. Not only do they eliminate the requirement of
effects on major life activities for regarded as impairments'> but they also provide
that impairments are generally to be assessed without consideration of mitigating
measures.'® Finally, they affirm the power of the EEOC to issue regulations imple-
menting the definition of disability.'”

In yet another case, Toyota Motor Mfg. v. Williams,'® the Court followed
Sutton’s approach in narrowing the reach of the statute. Toyora emphasized that an
individual must meet a *‘demanding standard” to qualify as disabled and required
a focus on whether the plaintiff’s “‘impairments prevented or restricted her from

'“Sutton v. United Air Lines, 527 U.S. 47 (1999).

"'Pub. L. 110-325, amending 42 U.S.C. § 12102 t0 add (. 3 C*) X

12504 U.S. 624 (1998).

9527 U.S. 471 (1999). See also Murphy v. United Parcel Serv., Inc., 527 U.S. 516 (1999y;
Albertson’s Inc. v. Kirkingburg, 527 U.S. 555 (1999).

4 See §11.12.

13 See 11.03[D].

'®Pub. L. 110-325, amending 42 U.S.C. § 12102 10 add &by 4 ( b) .

7 See §11.12.

534 U.S. 184 (2002).
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performing tasks that are of central importance to most people’s daily lives.””'” The
2008 Amendments expressly disapproved of Toyota both insofar as it required a
“*demanding standard”*?? and insofar as it *‘created an inappropriately high level of
limitation necessary to obtain coverage.”?' But the Amendments do not speak
clearly as to the correct standard, leaving this to future EEOC regulations.?
The net effect of the new statute is to legislatively overrule Sutton and Toyora's
substantial narrowing of the class of individuals who can seek the protection of the
statute.

Satistying the definition of disability, moreover, is merely a first step to
gaining protection under Title I of the ADA. Title I prohibits a covered entity
from discriminating against a “qualified individual with a disability.” That term
is statutorily defined to be an individual with a disability “who, with or without
reasonable accommodation, can perform the essential functions of the employment
position that such individual holds or desires.”* The statute thus does not protect
disabled individuals who cannot perform the essential demands or requirements of
the job, even if the inability to perform is a product of the disability itself, so long as
there is no reasonable accommodation that would enable the disabled individual to
perform the essential functions of the job. While an inability to perform the job’s
essential functions will exclude an individual from the protected class, an inability
to perform marginal or nonessential functions will not. Thus, in deciding whether
an individual is protected by Title I, the job’s essential functions must be
determined. J advduy

The signal innovation of the ADA was to place on employers the duty to
reasonably accommodate its qualifiedfdisabled employees.** “Reasonable accom-
modation,” an imprecise term, is statutorily defined by a nonexclusive listing of
examples. According to the statute the term “‘reasonable accommodation” may
include:

(A) making existing facilities used by employees readily accessible to and
usable by individuals with disabilities; and

(B) job restructuring, part-time or modified work schedules, reassignment to
a vacant position, acquisition or modification of equipment or devices,
appropriate adjustment or modifications of examinations, training mate-
rials or policies, the provision of qualified readers or interpreters, and
other similar accommodations for individuals with disabilities.”

s34 U8, at 187,

*0pub. L. 110-325, § 2(4).
2 1d, §2(05).

2 1d. §2(6).

P42 USC. §12111(8). N/ ,“WpM Méﬁd‘
% 6e811.04C). T 4 me ntd B Mo

B4 USC. §12111(9). pverely ('e&ltfw o
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DISABILITY DISCRIMINATION §11.01

Determining whether a reasonable accommodation exists should be an interactive
process.?® Working together, an employer and disabled individual should seek to
determine what accommodations, if any, would assist the individual in performing
the essential functions of the job.

An employer, however, need not provide an accommodation fif doing so
would pose an undue hardship.?” “Undue hardship™ is defined a§ an “action
requiring significant difficulty or expense.” when considered in light of such
factors as the employer’s resources, the type of operation involved, and the nature
and cost of the accommodation.?®

There is obvious interplay among these definitions. An individual is not a
qualified individual with a disability if she cannot perform the essential functions
of the job. But the employer must take into account whether she can perform those
essential job functions were the employer to provide reasonable accommodations.
An employer’s failure to provide a reasonable accommodation that would enable
an individual to perform essential job functions is itself a form of prohibited
discrimination. But an accommodation that would pose an undue hardship on
an employer is not a reasonable one and need not be provided.

The ADA also permits an employer to adopt qualification standards, includ-
ing requiring that an individual not pose a ““direct threat to the health or safety of
other individuals in the workplace.”? In turn, “direct threat” is defined to mean
“a significant risk to the health or safety of others which cannot be eliminated by
reasonable accommodation.” " Although the statutory language implies that a
threat to the individual herself is not a basis for exclusion from the workplace,
the Supreme Court held to the contrary in Chevron U.S.A., Inc. v. Echazabal,
finding an individual whose disability poses a significant risk to his own health
and safety on the job may be denied protection on that basis.”’

In addition to prohibiting discrimination against qualified individuals with a
disability, Title I of the ADA also places limitations on medical examinations and
inquiries.*” Essentially, the ADA groups individuals into three categories: job
applicants to whom no offer of employment has been made, job applicants to
whom an offer of employment has been made but has not yet started working,
and current employees. An employer cannot inquire about disabilities at the pre-
offer stage.™ While the employer is permitted to ask an applicant about his ability

2 See § 11.04[C]{3).

" See §11.04[D).

42 US.C. §12111(10).

P42 US.C. §12113.

42 US.C. § 12111(3).

1536 U.S. 73 (2002) (upholding EEOC regulation permitting an employer to refuse to hire an
individual who poses a direct threat to his own health or safety). See Section 1 1.04[E].

2 See §11.08.

42 US.C. § 12112(d). For an extended discussion on the medical inquiries and the hiring
process, see EEOC Enforcement Guidance, No. 915.002, “‘Reasonable Accommodation and
Undue Hardship Under the Americans with Disabilities Act”, Oct. 17, 2002.
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