DI SCRI M NATORY PRACTI CES EXAM NATI ON

FALL 1992
Prof essor Charles A. Sullivan

I NSTRUCTI ONS

1. This take-home examnation is being distributed on
Thur sday, Decenber 17, 1992. Your answers are due back by the
cl ose of business (5:00 pm on January 20, 1992. Answers wll be
turned in to Gary Bavero's office, at which point a receipt wll
be issued to you.

2. This exam nation consists of two questions of unequa
wei ght. Question | is worth 75% Question Il only 25%

3. Athough there is nore than a nonth between the
distribution of the take-hone and its due date, you should limt
yourselves to a reasonable tinme in light of your preparation for
ot her exam nati ons.

4. The following rules will govern this exam nation
a. Your answer nust be typed, with a nmaxi mum | ength
of 25 pages. This is truly a maxinum it is not

necessary that your answer be this |ong

In measuring pages, the standard assunes
typing on 8.5" by 11" paper, doubl e-spaced,
with margins 1" on left and right, and 1" on

top and bottom These are in fact the
"defaul t" settings on Wrdperfect, t he
wor dprocessing program on the conputers in
the computer |ab. Fonts nust be no smaller

than Courier 10.

Any violation of the length requirement wll
result in the offending portion not being
consi dered in grading.

b. Di scussion of the examnation with other students
before preparing your answer is permtted, indeed
encour aged.

C. While | encourage consultation in considering the
i ssues and answers, the actual answers of each student



must be prepared solely by that student. "Revi ew' or
"editing” of draft answers by others is expressly
pr ohi bi t ed. It follows, of course, that individuals
should not share disks or hardcopy prior to the due
date for answers. You are, however, invited to retain
copies of your answers and may share and/or conpare
themafter they are turned in.

d. In the course of preparing your answers, Yyou
should adhere to the general rules of attribution of
printed or witten sources which govern your |egal

witing papers. Bl uebook form however, is not
required, and you may refer to cases or principles in
shorthand, so long as | can understand it. E.g., "The

McDonnel | Dougl as principle does not apply because.

e. This examnation is not intended to be a research
paper . Wiile research is not prohibited, a nodel
answer can be prepared with only the casebook and
suppl enents together with class discussions and your
own anal ysi s.

5. In answering the follow ng questions, you may assune t hat
Title VII, which was anended by the Cvil R ghts Act of 1991, and
the Americans with Disabilities Act are the only statutes that

appl y.



QUESTI ONS

I
(75 %

Cleveland Maximal Light Wrks is a manufacturer of 1ight
bul bs located in a largely H spanic and Asian nei ghborhood on the
north side of C evel and. The majority of M's entry-level work
force were Hispanics and Asians, and the vast mgjority were wonen
(over 80%. Plaintiff Equal Enploynent Qpportunity Conm ssion
investigated M., found reasonable cause to believe that it had
engaged in a pattern or practice of discrimnation against blacks
as a class, and filed suit against Maxinmal Light. After a bench
trial, the district court found that M. had violated Title VII by
engaging in a pattern or practice of discrimnation against blacks
as a class under both a disparate treatnent and a di sparate inpact
t heory.

You are the law clerk to Judge Reginald ("Re") Vue of the Sixth
Crcuit. The Judge has asked you to draft a prelimnary opinion
deciding the appeal that Maximal Light has taken, and indicate
whet her you believe that the district court should be affirnmed or
reversed. The lower court's decision is sumarized as foll ows:

Maxi mal Light manufactures incandescent and neon bul bs and
rel ated conponents at its plant |ocated on Crowwod Avenue in
Cleveland. The EECC alleged that M. had discrimnated against
blacks in its hiring of entry-level workers. Al though sone
evi dence reaches back as far as 1970, the bulk of the evidence
presented at trial concerned its hiring practices from 1988 to
1991.

The entry-level jobs at M involved |ight manufacturing work
and did not require any prior experience, particular educationa
background, or special skills. Basic mnual dexterity and the
ability to speak sone English were the only qualifications
required by M. The beginning pay was low and did not rise
substantially over tine. Because the jobs did not require English
| anguage fluency, they had sonme special attraction to those who
did not speak English as their first |anguage.

Maxi mal Light's principal method of obtaining new entry-Ieve
wor kers was al nost exclusive reliance on "word-of-nouth” in order
to fill its entry-level job openings. Enployees would sinply tel



their relatives and friends about the job. If interested, these
persons then would come to M.'s office and conpl ete an application
form M did not tell or encourage its enployees to recruit in
this manner. The evidence indicates that the only time M
initiated this word-of-nouth process was during 1977 when it
adopted an Affirmative Action plan. At that tine, M asked one or
two black enployees to recruit black applicants from anong their
relatives and friends.

Maxi mal Light received applications whether or not it

currently had an entry-level opening to fill. Wenever M. needed
to fill an opening, it would go through its applications on file
in order, phoning applicants until one was reached at home. M

would start with the applications that were four to five nonths
old and process themforward in tinme. Evidence indicated that only
one person was hired for every fifteen that applied. Because of
the success of this process, M never advertised for these jobs,
and never used the State of Chio unenploynment referral service.

The district court found that Maximal Light's reliance on
word-of -mouth for filling entry-level jobs "resulted in the
exclusion of blacks from the network of information concerning
jobs at O eveland Maxi mal Light, and gross under-representation of
bl acks in, and their exclusion from d eveland Maximal Light's
entry-level work force.”™ In reaching this conclusion, the |ower
court relied on two Kkinds of evidence, statistical and other
evi dence.

1. Statistical Evidence

The only statistical evidence was presented by the EECC s
expert, Dr. Goodmath. Defendant put on no statistical expert.

In defining the relevant |abor market -- that area from which
M. woul d be expected to draw workers -- the district court | ooked
to the location of the enployer, conmuting patterns, and applicant
fl ow. It then found that Cdeveland (the city only, not the

netropolitan area) was the rel evant |abor market.

Al though it concluded that develand was the rel evant | abor
market, the district court examned a nunber of different
"rel evant | abor markets" and concluded that illegal discrimnation
occurred in each. Specifically, the district court exam ned: the
City of develand; a 12-zip code area fromwhich M. drew nore than
90% of its applicants; a 5-zip code area from which it drew nore
than 70% of its applicants, and M.'s own zip code area, from which
it drew nearly 30%of its applicants.

In 1970, the percentage of entry-level workers in evel and
who were black was 35% In 1990, this percentage had increased to
36.4% The judge used these percentages as a basis for conparison



against M.'s work force in two ways. First, he conpared themwth
t he percentage of blacks in Maximal Light's entry-level work force
for the years 1970-1991. In addition, he conpared them

with the percentage of blacks hired by M for entry-I|eve
positions for the years 1988-1991.

Bet ween 1988 and 1991, Maxinmal Light hired 146 entry-I|eve
wor kers. Nine of these workers (6% were black. The trial court
concluded that "the statistical probability of eveland Maxima
Light's hiring so few blacks in the 1988-81 period, in the absence
of racial bias against blacks in recruitnent and hiring, 1is
virtually zero."” The trial court also concluded that racial bias
was the reason for the disparities between the percentage of
blacks in M.'s entry-level work force for the years 1970-1991 and
t he percentage of black entry-level workers in O evel and. Although
the differences between expected nunber of black hires and
applicants and actual nunbers were | ess when the judge restricted
the relevant | abor nmarket to smaller geographical areas closer to
M.'s plant, he concluded that racial discrimnation mnust have
caused the disparities even in geographically smaller relevant
| abor markets. The judge also commented that a nunber of black
applicants (the record reveals that there were 11) had the letter
"B" hand-witten on their applications.

The district court declined to attach significance to the
fact that M., on a percentage basis, hired nore blacks than
non- bl acks who applied for the jobs in question. From 1988-1991,
t he percentage of black applicants who were hired was 16.4% the
overall percentage of applicants who were hired was 6.1% The
judge considered the higher percentage of black applicants hired
an unreliable figure because of the snmall nunber of blacks
i nvol ved (only 9 blacks were hired in the 1988-1991 peri od).

The data underlying the statistical findings is as follows:

1. Maxi mal Light's "static work force statistics" for the
years 1970-1991. The static work force statistics are an
enpl oynent "bal ance sheet" that provides a snapshot of the
enployer's work force for each year. For the 21 years reported,
the percentage of blacks in entry-level jobs at M. was relatively
constant, ranging from 4.5% to 6.5% The total nunber of
entry-level workers ranged from 202 to 396 over this period; the
actual nunber of black entry-level workers ranged from 9 to 22.
Unli ke the percentage of black entry-level workers, the percentage
of Asian and H spanic entry-level workers during 1970-1991 was not
static but rather increased. The representation of H spanic
workers ranged from 40.0% to 66.0% while Asian workers ranged
from0.0%to 16.5% over the period.

2. "Dynami c data" summarized M.'s hiring rates for the years
1988- 1991. These figures present an enploynent "profit and | oss”



statenment showi ng how nmany bl acks applied and were hired over an
entire year.

Applicants (No.) H res (No.)

Year Total Non- Bl acks Bl acks Tot al Non- Bl acks

Bl acks
1988 401 396 5 66 65 1
1989 227 225 2 18 17 1
1990 879 863 16 38 34 4
1991 807 775 32 24 21 3

The trial judge rejected applicant flow because it "is not

renotely representative of the racial and ethnic conposition of
the civilian work force in any area that mght be deenmed the
rel evant |abor market,"” since the recruiting process itself was
di scrim natory.

The district court instead found that Ceveland was the
rel evant |abor narket for several reasons. First, the factory was
conveniently located to both train and bus service, thereby
connecting it to virtually every point in Ceveland because of
Clevel and's extensive public transportation system In addition
Maxi mal Light itself had identified Ceveland as its "basic
recruiting area" in its Affirmative Action Plan in place from June
1977 to May 1988. Finally, specific testinony of applicants from
the far South and West Sides of Ceveland was presented at tria
as evidence that d evel and was the proper relevant |abor market.

After concluding that Cdeveland was the relevant |[abor
market, the trial judge conpared both the static and dynamc
figures with the expected figures based on the percentage of black
entry-level workers in Ceveland. For exanple, in 1990 36.4% of
the entry-level workers in Oeveland were black. However, only
6. 0% of the factory workers (16 workers) at M. were bl ack. Because
t he expected nunber of blacks woul d have been 98 (36.4% tinmes the
total nunber of factory workers -- 268), the court concl uded that
the actual nunber of black entry-Ilevel workers was 10.4 standard
deviation wunits ("SDUs") below the expected nunber in 1990.
Simlar conputations show that for all intervening years between
1970 and 1990, the actual nunmber of M.'s black entry-1level workers
was al ways at | east 9 SDUs bel ow t he expected nunber.

The trial court used a simlar analysis for evaluating the
raci al conposition of Maximal Light's applicants, as summarized in



the table above. For these calculations, data was available only
for the years 1988 to 1991. The court multiplied the nunber of
applicants for a given year by 36.4% the percentage of black
entry-level workers in Ceveland in 1990. This nunber, according
to the court, represented the "expected nunber” of black
entry-level applicants. For exanple, in 1990 there were 879
applicants. Therefore, the court concluded that the expected
nunber of blacks in this applicant pool was 320 (36.4%tines 879).

In cross-examning Dr. Goodmath, Maxinmal Light's attorney
established that Goodmath used a very sinple denographic nodel
The applicant's race was the only variable considered in the
nodel, and M.'s racial conposition was conpared with the racia
conposition of Cdeveland as a whole. The defense attorney
chal l enged the statistical showing because it did not include
either relative commuting distance and | ack of an English fluency
requi renent.

Further, cross-exam nation established that the wuse of
Cleveland as a relevant |abor market, wth no weighting of
di stance, neant that no consideration was given to the fact that
bl acks Iiving on the South and Wst Sides mght be less willing to
apply at M. because of the commuting tinme involved. In addition,
the nodel did not account for the fact that non-English speaking
persons mght be nore willing to apply because of their inability
to obtain jobs with English fluency requirenents. Several M
enpl oyees testified at trial that M.''s position was one of only a
few jobs open to them because of their limted English fluency;
i ndeed, these witnesses testified through an interpreter).

The court also conducted an "applicant flow analysis" for
smal | er geographic units -- a 12-zip code area, a 5-zip code area,
and a "home" zip code area surrounding WMxinmal Light's plant.
However, the court conputed its statistics for these snaller areas
somewhat differently than those it conputed when it considered
Cleveland the relevant |abor market. Wen making its conparisons
based on smaller areas, the court counted as the actual nunber of
bl ack applicants only that portion comng from the area being
considered as the "relevant |abor nmarket." However, when
considering O eveland as the relevant |abor market, the court did
not restrict the nunber of black applicants to only those |iving
in Geveland. The effect of this restriction was to nake these
smal l er areas nore |ike "sub-markets" rather than a focal relevant
| abor market. M. received no credit in these "sub-analyses" for
any applicants that cane from outside the sub-markets, and was in
effect penalized because a large percentage of its black
appl i cants cane from outside these closer areas.

2. O her Evidence

In his findings of fact, the trial judge referred to several



non-statistical evidence. This evidence was of two kinds. First,
the trial court stated that "numerous entry | evel job applications
have the letter "B" witten by hand on them"™ 11 applications of
bl acks out of 55 applications between 1988 and 1991.

Second, the trial court referred to the case of Janmes O ark

a black who applied for enploynment at M. but was not hired. The
court found both that dark was "an individual victim of
discrimnation,” and that "the defendant's treatnment of dark
casts revealing light on the statistical case." According to the
evidence, Cark, who had filed an application several nonths
before at the urging of one of his friends (one of M.'s few bl ack
enpl oyees) had been called about a position. At his interview,
Clark had indicated continuing interest in a job, had passed a
simpl e manual dexterity test, and been taken on a brief facility
tour. Although the Maxi mal Light Personnel Director had prom sed
to "get back to himreal soon,” Oark was never called again. M
continued to hire others during this period. Maxi mal Light's
Personnel Director testified that he couldn't really renmenber why
Clark hadn't been hired, but he recalled one black applicant who
had rai sed questions about the nunber of Asian and Hi spanic faces
during the normal facilities tour, and he didn't hire that person
because he was afraid of "interpersonal problens.”

I,
(25%

You are Ceneral Counsel for Enlightened Industries, and have been
consulted by the Director of Human Resources about the appropriate
response to the followng situation. Advise him what action the
corporation shoul d take.

Enlightened Industries, 1Inc. adopted an extensive |eave
policy in 1979. It specifies three kinds of |eave available as a
matter of right to enployees. First, there is "maternity |eave";
this is paid leave (at the enployee's nornmal salary), but is
limted to one nonth for each pregnancy and described by ElI as
intended to "enable our fermal e enpl oyees to bear children w thout
incurring financial penalties.” The second kind of leave is
"famly leave"; this is unpaid, is limted to three nonths in any
five year period, and includes such purposes as child care and
care of spouses or parents. Finally, there is disability |eave,
which is also unpaid, and extends to any physical or nental
condition which prevents the enployee from working at his or her
normal job. Disability leave is limted to "one nonth after the
expiration of the enployee' s accunul ated sick pay."

El's leave policy explicitly provides that no |eave other



than those specified above will be provided. Further, enpl oyees
may not "aggregate |eaves to extend absences, except for adding
famly leave for care of newborn infants at the end of a maternity
| eave."” Finally, enployees who nust be absent for nore extended
periods than provided by the |eave policy nust be term nated,
al t hough they remain eligible for reenpl oynent.

El supplenents its |leave policy with insurance benefits, all
paid for by the conpany. For exanple, the nedical and hospital
costs of pregnancy are fully covered. Furt her, any enployee
disabled by illness or injury will have his or her nedical and
hospital costs for a period of one year from the onset of the
condi ti on.

Donna Moody has been an enpl oyee of EI for about five years.
She is married to Sam Mbody, another enpl oyee of EI (whom she net
on the job). Donna becanme pregnant in the Spring of 1992, and
delivered her baby on Novenber 10th. She worked up until the
delivery, since her job as Manager of El's advertising departnent
did not require strenuous physical exertion and her health
appear ed excel l ent.

To this point, the Director of Human Resources is confident
of his facts. Yesterday, however, he was visited by Sam Mbody who
claimed that, while his wife's delivery had no conplications, and
Donna physically recovered quickly, she has experienced severe
post - partum depression. Sam gave the Director a letter from Dr.
Shrink, a psychiatrist, whose letter stated that, in his nedical
opi nion, Donna suffered fromthat condition. Al though the letter
did not say so, Samstated that Shrink believed that Donna will be
unable to care for her child in the near term Sam therefore

applied for 3 nonths' unpaid famly |eave for hinself. He al so
informed the Director, "on behalf of Donna,"” that she would be
using all her remaining accunulated sick days (sone 10 days'

worth) at the end of her maternity | eave.

Al though Sam told the Director that Shrink believed that
Donna would have difficulty returning to work because of her
condition, the Mboody famly could not afford for both breadw nners
to be on unpaid |eave sinultaneously. Accordingly, he informed
the Director that Donna would be returning to work on Decenber
18th (the end of her maternity |eave and sick days). He told the
Director that Shrink had said that Donna's recovery depended on
maintaining a |lowstress environment in her workplace, and that
Donna's workers would have to be "nurturing" toward her and that
El should be ready to "pick up the slack” if Donna were unable to
perform her supervisory and decision-naking duties at various
times.



