DI SCRI M NATORY PRACTI CES EXAM NATI ON

FALL 1993
Prof essor Charles A. Sullivan

I NSTRUCTI ONS

1. This take-honme examnation is being distributed on
Tuesday, Decenber 7, 1993. Your answers are due back by the cl ose
of business (5:00 pm on Tuesday, January 18, 1992. Answers w ||

be turned in to Gary Bavero's office, which will issue a receipt
to you. Should you desire to do so, you may mail your answer to
nme at the law school. Mai | ed answers nust be postmarked by

Sat urday, January 15, 1993 to be tinely.

2. This exam nation consists of two questions of unequa
wei ght. Question | is worth 75% Question Il only 25%

3. Athough there is nore than a nonth between the
distribution of the take-hone and its due date, you should limt
yourselves to a reasonable tinme in light of your preparation for
ot her exam nati ons.

4. The following rules will govern this exam nation
a. Your answer nust be typed, with a nmaxi mum | ength
of 25 pages. This is truly a maxinum it is not

necessary that your answer be this |ong

In measuring pages, the standard assunes
typing on 8.5" by 11" paper, double-spaced,
with margins 1" on left and right, and 1" on

top and bottom These are in fact the
"defaul t" settings on Wrdperfect, t he
wor dprocessing program on the conputers in
the computer | ab. Fonts nmust be no smaller

than Courier 10.

Any violation of the length requirement wll
result in the offending portion not being
consi dered in gradi ng.

b. Di scussion of the examnation with other students
before preparing your answer is permtted, indeed
encour aged.

C. While | encourage consultation in considering the



i ssues and answers, the actual answers of each student

nmust be prepared solely by that student. "Revi ew' or
"editing” of draft answers by others is expressly
pr ohi bi t ed. It follows, of course, that individuals

should not share disks or hardcopy prior to the due
date for answers. You are, however, invited to retain
copies of your answers and may share and/or conpare
them after they are turned in.

d. In the course of preparing your answers, Yyou
should adhere to the general rules of attribution of
printed or witten sources which govern your |egal

witing papers. Bl uebook form however, is not
required, and you may refer to cases or principles in
shorthand, so long as | can understand it. E.g., "The

McDonnel I Dougl as principle does not apply because.

e. This examnation is not intended to be a research
paper . Wiile research is not prohibited, a nodel
answer can be prepared with only the casebook and
suppl enents together with class discussions and your
own anal ysi s.



QUESTI ONS

I
(75%

The EECC has sued defendant Basic M ning Conpany, alleging
that it violated Title VIl of the Gvil R ghts Act of 1964 by
di scrimnating against wonen on the basis of their sex. The
following is a sunmary of the proof at trial.

Basi ¢ m nes and processes ore into pellets that are 66%iron.
These pellets are then sold to be processed into pig iron and
ultimately, steel. Basic M nes' operations include two open pit
m nes covering thousands of acres, ore from which is |oaded onto
rail cars and shipped to the processing plant. The plant consists
of a nunber of operations in several |arge buildings during which
the ore is crushed into smaller and smaller pieces, finally being
m xed with water and ground until it reaches the consistency of
sand. The resulting mxture is then sent over nagnetized druns
whi ch capture the iron-bearing grains of ore. Fromthese grains,
hi gh-iron pellets are fashi oned which are shipped to buyers.

Basic Mnes's work force consists of both hourly and sal ari ed
enpl oyees. The hourly enployees are all enployed in production
-related jobs at the open pits and the plant. The | argest group of
hourly workers are "operations workers”, who are not required to
have any special training or education. Qperations workers begin
as Laborers, the lowest job classification -- Job Cdass 1.
Laborers perform physically-demanding tasks throughout the
operati ons.

Al'l job classifications are defined by the Basic's Coll ective
Bar gai ni ng Agreenent with the United M ne Wrkers. Base pay varies
by job class; the higher the job class nunber, the greater the
hourly wage paid to an enpl oyee. Advancenent from Job Cass 1 to
hi gher classifications is dependent on seniority: interested
persons bid for better positions with the person with the earliest
job starting date receiving it.

Until 1975, Basic Mnes' hourly work force was conposed
entirely of nen. Thereafter, wonmen began to be hired as hourly
enpl oyees, beginning with those wonen who headed househol ds. By
1978 wonen were hired without regard to their donmestic status. By
1980, wonen conprised about 5% of Basic's hourly work force of
about 1000 peopl e.

During nost of the 1980s, however, Basic engaged in no new
hires. I ndeed, the iron industry experienced a steep downturn



| eading Basic to lay off much of its hourly work force. Layoffs
were according to seniority: those enployees who were | east senior
were laid off first. From 1980 to 1988, the percentage of femnale
hourly enpl oyees dropped to 3% In 1988, Basic began to recal
wor kers who had been laid off, and by 1989 it began new hiring.
Sone 46 individuals were hired into the Operations area as
| aborers, 44 nen and two wonen. These hires inproved the ferale
percentage representation infinitesimally.

These 46 hires were nade by Basic's Director of Human
Resources, Jerry R g, after reviewing 274 applications and
resunes, 25 of which were submtted by wonen; 259 were submtted
by nmen. Basic M nes nade offers to three wonen, two of which were
accept ed.

At trial, Dr. Reba Integer presented statistical evidence of
femal e availability or interest in |aborer positions. First, Dr.
I nteger presented applicant-flow data, which was based upon her
anal ysis of the 274 applications. Wnen represented 17.2% of the
| aborer applicants, as nmeasured by the nunber of applicants who
listed "laborer”™ or sonme simlar nanme as their first choice of
jobs. The 17.2% availability of wonen resulted in an expectancy
that 7.9 of the 46 |aborers hired would be wonen. The hiring of
two wonen thus created a disparity of 5.9 female hires. Dr.
| nt eger concl uded that the standard deviation of the disparity of

females hires was 2.5, which Dr. Integer testified was
"statistically significant”. Second, Integer also analyzed fenale
availability based upon conparative work-force data. She used a
relevant | abor market for |laborer jobs consisting of (1)

i ndi vidual s enpl oyed as | aborers, excluding construction workers,
plus (2) the unenployed. She calculated the availability of this
popul ation in five counties surrounding Basic Mnes. In this area,
the fenmale availability rate was greater than the 17.2% figure
resulting fromthe applicant-flow data. Accordingly, the expected
nunber of fenmale hires was higher than the applicant flow data
23.3% as was the standard deviation of disparity in hiring of
femal es. The standard devi ati on was 3. 26.

The EEOCC also presented anecdotal evidence. Two wonen,
Georgia Smth and Alice Al vins,
testified that they had sought applications during the hiring
period and were told that Basic Mnes was not hiring and that
applications were not being taken. Alvins did receive an
application after stating that her father was a sal aried enpl oyee.
She was, however, not hired by Rig. The EEOC also put in
testinony that (1) in years past, Jerry R g s predecessor in
charge of personnel had stated that wonmen "did not belong in the
m nes", (2) that person and other personnel enployees told sexi st
j okes and nmade ot her sexist statenents.

In rebuttal, Basic Mnes' expert, Dr. Denny Dutton presented



applicant-flow data based upon the 274 applications reviewd
during the hiring process. He determined that 9.1% of the
applicants were wonen, thereby making the expected nunber of
femal e hires 4.19. The resulting disparity in hiring of wonen was
2.19 and the standard deviation of the disparity in hiring was
1.12 standard devi ati ons.

Jerry Rig testified that he did not discrimnate against
anyone, and that, in reviewi ng the applications, he considered all
i ndividuals, regardless of whether they had l|isted |aborer as
their first choice. Wth respect to what criteria he did use, on
direct examnation Rig testified that he | ooked only to whether an
applicant had a famly menber or friend who worked at Basic M nes.

On cross-exam nation, when confronted with the files of some
mal es he had hired w thout such connections, Rig first testified
that he |ooked only for technical training or skills and/or
previ ous m ne experience, and then changed his position, saying he
| ooked for skills and experience for sonme of the 46 positions, but
that for the majority of positions he considered whether an
applicant was a relative or friend of Basic Mnes enployees. Wen
asked why he favored persons connected to present enployees of
Basic Mne, he explained that "workers worked better if they
t hought that poor performance would enbarrass a relative or
friend." He went on, "That's just plain old horse sense.”

Until 1987, Basic had no witten policy on sexual harassnent.
In that year, Basic Mnes and the Union negotiated a collective
bar gai ni ng agreenent with a statenent on sexual harassnent:

It is the continuing policy of the Conpany and the
Union that all Enployees shall be provided with a work
pl ace free of sexual harassnent. Such harassnent shall
be considered discrimnation under this agreenment. In
the event any such discrimnation should occur, and the
Conpany is nade aware of same, the Conpany shall take
corrective action as appropriate. Neither the Conpany
nor the Union shall retaliate against an Enpl oyee who
conmpl ains of such discrimnation, or who is a wtness
to such discrimnation.

No wonan ever filed a harassnent grievance. Under the existing
grievance process, were a female enployee to bring a charge
against a fellow bargaining unit enployee, the Union would be
required to sinultaneously press the woman's claim and seek to
avoi d puni shnent for the alleged nmal e perpetrator.

Sever al w thesses testified that Basic Mnes is male

dom nat ed. Men only were enployed as hourly enployees for the
first ten years of Basic's existence; wonmen began to work there in
1975. Men occupy every supervisory and nmanagerial position,

wher eas wonmen occupy nostly lower |evel job classifications. Five



fermal e enpl oyees also testified that Basic is al so nal e-dom nat ed
interns of the sexualized nature of the work place. Men initiate
and pronul gate frequent references to sex and to wonmen as sexua
objects. Visual references to sex and to wonmen as sexual objects
were found throughout Basic Mnes, including areas where wonen
wor ked and ate. These took the primary forns of graffiti, photos,
and cartoons. Sonme of the visual materials remained on walls for
| ong periods. Al relevant testinony indicated that nal e enpl oyees
felt free to exhibit sexually-focused materials anywhere they
chose. A few wonen also exhibited simlar materials, alnost always
in their own personal areas, e.g., |ockers.

Language at Basic was generally coarse; both nen and wonen
cursed and used words with a sexual referent. Strikingly, however,
only nmen went further and used |anguage either (1) referring to
wonen generally in ternms of their body parts, and/or (2) directing
comments to or about specific wonmen and their sex lives, including
proposi ng sexual relationships and discussing sexual exploits.
"Pet names"” and terns that persons in romantic relationships m ght
use, were comon, e.g, "honey" or "baby." Mich, of this |anguage
was not directed at any specific wonman, but sone references to
i ndividuals were nmade and the |anguage used by nen referred to
wonen at Basic M nes or wonen in general .

few wonmen at Basic were subjected to physical acts that
refl ected a sexual notive. These incidents ranged from a nale
pretending to performoral sex on a sleeping wonan co-worker, to a
man touching a wonman in an objectionable manner, to wonen being
presented with various dildos, one of which was nanmed "Big Red."
These incidents were few in nunber.

Many of Basic Mmnes' first-line supervisors had actua
know edge of these behaviors: sone foremen participated in them
and others worked closely with those who did. Further, managenent
personnel testified that they saw photos and graffiti of a sexua
nat ur e. The defendant's response, however, was at nost
situation-specific: Basic Mnes responded only to conplaints about
specific incidents of sexual harassment. At no tine did it take
steps to determne whether the incidents were indicative of a
problem requiring a conpany-w de response. In addition, Basic
never established a system for processing records of conplaints.

Wil e nost of the visual materials which came to the know edge of
managenent did not have an identifiable origin, certain materials
appeared in offices shared by identifiable forenmen, or on or in
specific forenmen's desks. Basic did not generally attenpt to
prevent such materials fromremnaining.

How shoul d this case be decided? In answering this question
pl ease discuss all applicable theories of liability, but you need
not go into detail about renedies.



I,
(25%

You are Ceneral Counsel of GCeneral Hospital. The Chi ef
Adm ni strator has cone to you for advice. She rem nds you that,
for years, GCeneral Hospital has tried to provide a rubella-free

envi ronmnent . Rubel la, also called "German Measles", is a highly
contagi ous disease that can cause serious birth defects when
contracted by pregnant wonen. As part of its efforts, Cenera

Hospital has had a strictly enforced policy that provides:
as foll ows:

Al new enployees of the hospital wll be given a
rubella titer test as precondition for enploynent.
This test will be given in Enployee Health at the tine

of the pre-enploynent physical exam nation. If the
test results fromthe titer are less than one to ten,
it wll be mandatory for that enployee to receive the

rubel | a vacci ne.

Until recently, no objections have been raised to the policy, and
no enpl oyee has ever refused to be innocul at ed.

Recently, however, a problem arose. A nonth ago the
Hospital, after an extensive interview process, wote to Sara
Spann, who had applied for enploynment as Hospital Decorator,
offering her the position. The letter stated Spann's starting
date, and that "This position is a tenporary position which is
projected to end on or before July 1994." The letter went on to
state that, "as with all new enployees, the above position is
condi ti onal upon  your passing the prepl acenent physi ca
exam nation to be schedul ed in our Enployee Health Departnent."”

When Spann was given her preplacenment physical exam nation,
she was inforned that her rubella titer was |ow. The Hospita
of fered Spann inmuni zation, but she refused it because she thought
she m ght be pregnant and was worried about the potential danger
to her fetus fromthe i munization. Further testing reveal ed that
she was i ndeed pregnant, and Spann has persisted in refusing to be
i mmuni zed.

Spann's scheduled starting date is tonorrow. The Chief
Adm ni strator has prepared a draft letter which he wi shes to send



to Spann. It provides:

As you are aware, the rubella vaccine that you are not
able to receive right now due to your pregnancy 1is
required of all enployees who show a negative titer in
t he physical process. Because of this policy regarding
the vaccine, Ceneral Hospital has to discontinue your
enpl oynent . We understand your decision not to take
the vaccine and we do feel that this was sound judgnent
on your part.

You would have been an asset to the Hospital and we
have appreciate your interest in us. W highly
encourage your reapplying to CGeneral Hospital upon your
bei ng able to receive the vacci ne.

Advise the GCeneral Counsel as to the legality of this
proposed action, including, if appropriate, alternative courses of
conduct .



